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ABSTRACT: Water is the origin of life.  It is necessary for agriculture, industry, fishing, and 
power in British Columbia (BC).   Everyone has a vested interest in ensuring BC’s water 
security.  It is, however, a particularly pressing issue for Indigenous Peoples.  Their struggle for 
water sovereignty is a quest for freedom and for self-determination of one’s life and livelihood. 
It is inextricably linked to Indigenous fishing rights, agriculture, economic development, 
cultural integrity and spiritual continuity.  First Nations peoples in BC cannot realistically enjoy 
and exercise their constitutionally protected rights and freedoms without water sovereignty.      
 
While First Nations’ right to water has never been expressly codified, there are currently 
several developments on the international, federal and provincial fronts that are setting the stage 
for a growing conflict over water in BC. On the international front, the United Nations General 
Assembly has passed a general resolution on July 28, 2010 confirming that access to clean 
water is a human right; in September 2010, the Human Rights Council affirmed its legal 
enforceability.  In November 2010, Canada endorsed the UN Declaration on the Rights of 
Indigenous Peoples.  Federally, Bill S-11 The Safe Drinking Water for First Nations Act was 
introduced May 26, 2010 and passed second reading in the Senate in December 2010. 
Provincially, the BC Government released its Policy Proposal on British Columbia's new Water 
Sustainability Act in December 2010.  This paper examines these recent international, federal 
and provincial developments within the context of First Nations peoples’ right to water in BC.   
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Water Pressure: 
Defending Indigenous Peoples’  

Right to Water in British Columbia 
 

 
As Indigenous Peoples, we raise our voices in solidarity to speak for the 
protection of the water. The Creator placed us on this earth, each in our 
own sacred and traditional lands, to care for all of creation. We have 
always governed ourselves as Peoples to ensure the protection and purity 
of water. We stand united to follow and implement our knowledge, law 
and self-determination to preserve water, to preserve life. Our message is 
clear: Protect Water Now!1 

 
Excerpt from the International 
Indigenous Declaration on Water, 
signed on Musqueam Territory on July 
8th, 2001. 

 
1.  Introduction 

 
Water is necessary for all life.  For First Nations2 peoples it is also vital for their 

livelihood, culture and spiritual traditions. The concept of water security refers to the 

capacity of a population to ensure that they continue to have access to safe drinking 

water. When First Nations peoples demand a right to fresh, safe water, they are 

demanding a right to live - as individuals and as a people.  Ultimately, the struggle for 

water security is a quest for control over one’s life and livelihood. It is inextricably 

linked to Indigenous fishing rights, agriculture, cultural integrity and spiritual 

continuity.  First Nations peoples cannot realistically enjoy and exercise their 

constitutionally protected rights and freedoms without water security.   

                                                
1 “Water is Life: Protect Water Now! International Indigenous Declaration on Water” (Paper presented to 
the Water for People and Nature Conference organized by the Council of Canadians & Interior Alliance 
on Musqueam Territory, July 8, 2001). [Available on-line at: 
http://www.blueplanetproject.net/documents/Indigenous_Declaration.pdf]. 
2 I have used the terms First Nations or Indigenous peoples interchangeably throughout.  Indigenous is 
the term most used in international scholarship and First Nations is common within the context of British 
Columbia and much of Canada.  I avoid using the term Aboriginal as the term is rejected by many 
Indigenous scholars however it is the term most often used in Canadian legislation and jurisprudence and 
so I do use that term when necessary to refer to a legal term of art or as required by the context. 
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There is a well-documented crisis in Canada regarding the lack of safe drinking 

water on First Nations reserves.3 As of February 28, 2011, there were 116 First Nations 

communities across Canada under a drinking water advisory.4 As of March 2010, 49 

First Nations communities had water systems that were considered “high risk”.5  Cree 

ethicist, Willie Ermine challenges Canadians to consider the implications of statistics 

like these: 

Currently, the situation, and very often the plight of Indigenous peoples, 
should act as a mirror to mainstream Canada.  The conditions that 
Indigenous peoples find themselves in are a reflection of the governance 
and legal structures imposed by the dominant society.  Indeed, what the 
mirror can teach is that it is not really about the situation of Indigenous 
peoples in this country, but it is about the character and honor of a nation 
to have created such conditions of inequity.  It is about the mindset of a 
human community refusing to honor the rights of other human 
communities.6  

 
The imperative for water security is so universal that it can illuminate these existing 

inequities and act as a powerful catalyst to unify Canadians and further reconciliation 

with First Nations.  

Assuming that a right to water security exists, there are additional questions that 

require thoughtful consideration. To what extent can Indigenous peoples lawfully act to 

protect and defend their water sources from pollution or degradation by industry or 

other government-sanctioned projects?  Does Canada’s corresponding obligation to 

ensure water security on reserve justify an infringement of First Nation’s 

constitutionally protected rights?  

                                                
3 S. von der Porten and R.C. de Loë, Water Challenges and Solutions in First Nations Communities: 
Summary of Findings from the Workshop  Sharing Water Challenges and Solutions: Experiences of 
First Nations Communities, April 15-16, 2010, Kitchener-Waterloo, Ontario  (Waterloo, ON: Water 
Policy and Governance Group, December2010). 
4 Government of Canada, “First Nations, Inuit and Aboriginal Health: Drinking Water and Wastewater”, 
online: Health Canada <http://www.hc-sc.gc.ca/fniah-spnia/promotion/public-publique/water-eau-
eng.php#how_many>  
5 Council of Canadians & Canadian Union of Public Employees, Public Water For Sale: How Canada 
Will Privatize Our Public Water Systems: A report to provincial, territorial and municipal governments 
regarding the Canada-European Union Comprehensive Economic and Trade Agreement (December 
2010) at 5. Online: Council of Canadians <canadians.org/trade/documents/CETA/water-report-
1210.pdf>. 
6 Willie Ermine, “The Ethical Space of Engagement Indigenous Law Journal” (2007) 6 Indigenous L.J. 
193 – 203 at 10. 



Jennifer Archer  
April 13, 2011 

4  
jennifer_archer@shaw.ca 

The scope of First Nations’ right to defend water security from external threats is 

particularly relevant given First Nations’ recent stand against Enbridge Gateway 

Pipelines. On December 2, 2010, 61 British Columbia (BC) First Nations issued a 

unified declaration to oppose the proposed Enbridge Gateway Pipelines or any other 

similar tar sands projects, from crossing their lands or waters.7   Their stated rationale 

for the declaration is to protect the Fraser River and its tributaries. 

Our relationship with the watershed is ancient and profound, and our 
inherent Title and Rights and legal authority over these lands and waters 
have never been relinquished through treaty or war.   
 
Water is life, for our peoples and for all living things that depend on it.  
The Fraser River and its tributaries are our lifeline.  A threat to the Fraser 
and its headwaters is a threat to all who depend on its health.  We will not 
allow our fish, animals, plants, people and ways of life to be placed at 
risk.8  

 
A few days later, on December 7, 2010, the House of Commons passed a motion 

calling for legislation to ban oil tankers off the north coast of British Columbia.9   The 

bill passed by five votes (get 143-138) and was significant in that the opposition formed 

a coalition to defeat the minority Conservative government.10  Bill C-606 An Act to 

amend the Canada Shipping Act, 2001 (prohibition against the transportation of oil by 

oil tankers on Canada’s Pacific North Coast) was introduced on December 14, 2010, 

which, if successful, will ban oil tankers from the waters of Hecate Strait, Dixon 

                                                
7 This is the second First Nations Declaration to oppose the Enbridge project. On March 23rd, 2010 
several Coastal First Nations peoples of the Central and North Pacific Coast and Haida Gwaii issued a 
declaration banning Tar Sands crude oil tanker traffic. See Legal Comment on Coastal First Nations No 
Tankers Declaration (March 2010), online: West Coast Environmental Law 
<http://wcel.org/sites/default/files/publications/Legal%20Comment%20on%20Coastal%20First%20Nati
ons%20No%20Tankers%20Declaration_0.pdf>. 
8 Save the Fraser Gathering of Nations, Declaration, (December 2010), online: Save The Fraser 
<www.savethefraser.ca>. 
9 Tyler McCreary, “Motion to urge government to legislate ban on tanker traffic passes in Parliament”, 
rabble.ca  (December 10, 2010), online:  rabble.ca 
<http://www.rabble.ca/blogs/bloggers/tylermccreary/2010/12/motion-legislate-ban-tanker-traffic-passes-
parliament>.  
10 CBC News, “B.C. oil tanker ban motion passes in Commons”  (December 7, 2010), online: CBC News 
<http://www.cbc.ca/news/canada/british-columbia/story/2010/12/07/oil-tanker-motion.html?ref=rss>.  
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Entrance, and Queen Charlotte Sound.11  Whether Bill C-606 will pass into law will 

depend upon the outcome of Canada’s federal election on May 2, 2011.  

With this unprecedented display of unity among First Nations, policy makers, and 

environmental organizations, the rights of First Nations to defend and protect BC’s 

water has taken on international significance.  The proposed pipelines are intended to 

move oil from the tar sands project in Alberta to oil tankers on the BC coast for 

shipment internationally.  As the second largest supply of oil in the world, after Saudi 

Arabia,12 major superpowers such as China and the European Union have a vested 

interest in the tar sands project. In this context, do Indigenous’ peoples have the right to 

defend their watershed and water security from resource developments that may harm 

their water supply? 

Indigenous peoples’ ongoing struggle for self-determination is poignantly reflected 

in recent legal developments, which impact their rights to access, control and protect 

water.  While First Nations’ right to water has never been expressly codified, there are 

currently several on-going developments on the international, federal and provincial 

fronts that are attempting to define the scope of First Nations’ rights to water. On the 

international front, the United Nations General Assembly has passed a general 

resolution on July 28, 2010 confirming that access to clean water is a human right. In 

September 2010, the Human Rights Council affirmed its legal enforceability.  In 

November 2010, Canada endorsed the UN Declaration on the Rights of Indigenous 

Peoples, which affirms Indigenous peoples’ right to govern the water in their territories 

and States’ obligation to protect First Nations’ water resources.13  Federally, Bill S-11 

The Safe Drinking Water for First Nations Act was introduced on May 26, 2010. 

Provincially, the BC Government released its Policy Proposal on British Columbia's 

new Water Sustainability Act in December 2010.  This paper will outline these recent 

                                                
11 West Coast Environmental Law, Bill C-606: Campaign for legislated tanker ban gathers steam in 
Ottawa (December 14, 2010) [Available on-line at http://wcel.org/category/keywords/bill-c-606]. First 
debates on the bill are scheduled to occur in March 201. 
12 Government of Alberta Energy, Oil Sands [Available on-line at: 
http://www.energy.alberta.ca/OurBusiness/oilsands.asp].  
13 Government of Canada, “Backgrounder: Canada's Endorsement of the United Nations Declaration on 
the Rights of Indigenous Peoples” Indian and Northern Affairs Canada <http://www.ainc-
inac.gc.ca/ai/mr/nr/s-d2010/23429bk-eng.asp>. See also United Nations Declaration on the Rights of 
Indigenous Peoples (“UNDRIP”), online: United Nations 
<http://www.un.org/esa/socdev/unpfii/en/drip.html>. 
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international, federal and provincial developments within the context of First Nations 

peoples’ right to water in BC.   

Together, these recent developments reveal Canada’s persistent disregard for 

international human rights standards regarding water security.   They also illustrate 

Canada’s on-going failure to establish a federal water policy that recognizes and 

integrates Indigenous peoples’ constitutional and treaty rights. Once again, Canada 

appears determined to forsake a cohesive water governance strategy in favour of an 

inconsistent patchwork of legislation that fails to recognize the interconnectedness of 

our communities and our water resources.    

 

2.  Background 
 

i) Jurisdiction Over BC Waters 
 

Jurisdiction over water in BC is complex. Von der Porten et al. summarized the 

findings of a two-day workshop entitled Sharing Water Challenges and Solutions: 

Experiences of First Nations Communities noting that “the problem of unclear and 

overlapping political jurisdiction over water complicates many of the problems related 

to decision making in regards to water governance in First Nations.”14  The result is a 

patchwork of legislation that fails to adequately address Indigenous water issues.   

Walkem et al. observe “there is no overarching or comprehensive system of laws to 

protect water within Canada.”15 The governance and regulation of water falls primarily 

to the provincial governments.16   Provinces have jurisdiction over water use including 

licensing, conservation, regulation over pollution, hydro-electric power, recreational 

uses of water and control of “inland waters”.17  However, the federal government has 

jurisdiction over navigation and fishing, trade and commerce, water on all federal lands 

                                                
14 Supra note 3 at iv. 
15 Ardith Walkem, Halie Bruce, Cheryl Sharvit, Terri-Lynn Williams-Davidson (eds.), Lifeblood of the 
land: Aboriginal Peoples’ Water Rights in British Columbia (EAGLE: Semiahmoo Reserve, 2004) at p. 
3-5. 
16 Parliamentary Information and Research Service, Canada, Legislative Summary of Bill S-11: The Safe 
Drinking Water for First Nations Act by  Nicolas Auclair & Tonina Simeone, (Library of Parliament, 
Canada, 7 June 2010), online: Parliament of Canada 
<http://www2.parl.gc.ca/Sites/LOP/LegislativeSummaries/Bills_ls.asp?lang=E&ls=s11&source=library_
prb&Parl=40&Ses=3>. 
17 Supra note 15 at 3-1. 
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including reserve lands and national parks, canals, public harbours and fisheries.  Under 

Section 91(24) of the Constitution Act, 1867, the federal government also maintains 

exclusive jurisdiction over “Indians and lands reserved for Indians”.18  However, von 

der Porten et al. observes “there are no [federal] laws or regulations in Canada that 

govern the provision of drinking water in First Nations communities.”19 

To date, federal and provincial policies regarding water have developed in 

coordination with economic development needs and have not been guided by 

conservation or protection of water.20 According to Walkem et al.,  

Canadian water policy reflected an understanding of water as an abundant 
resource which should be used to develop the country’s infrastructure and 
gave little attention to the critical role water plays in sustaining the 
ecosystem, and how resource development impacts water.21  

 

Neither level of government has developed legislation that specifically acknowledges 

and integrates the rights of First Nations peoples to access and protect water or the 

obligations of the state to protect drinking water.   In the current BC Water Act, the 

Province simply assumes ownership of all water in BC and does not recognize or 

acknowledge Aboriginal title or rights.22  However, BC’s jurisdiction over water does 

not include water on reserve lands “and is uncertain in all areas with unresolved 

Aboriginal Title.”23 While the federal government maintains jurisdiction of water on 

reserves, there is currently no federal regulatory framework in place to govern drinking 

water in First Nations communities.24 Water laws in Canada are wholly inadequate to 

address the substance or application of the Aboriginal right to water or the governance 

of water in areas where Aboriginal Title remains unresolved.   

Within this context, both the federal and BC provincial governments are currently 

in the process of introducing new legislation governing water in BC and in First 

Nations communities.  BC’s proposed Water Sustainability Act and Canada’s Bill S-11 

                                                
18 See Section 91(24) of the Constitution Act, 1867 (U.K.), 30 & 31 Victo., c.3, reprinted in R.S.C. 1985, 
App. II, No.5; Supra note 16 at 1. 
19 Supra note 3 at 4.   
20 Supra note 15.   
21 Ibid. at 4-1. 
22  Ibid at 6-9 and 5-1.   
23 Ibid. at 6-9. 
24 Supra note 16.   
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The Safe Drinking Water for First Nations Act both face the formidable challenge of 

introducing water governance legislation that fosters water security and integrates 

Aboriginal Title and Rights while balancing the competing interests of economic 

development. 

 
ii) First Nations Peoples’ Right to Water 

 

First Nations peoples’ right to water flows from their inherent rights to the land and 

its resources, which precedes the laws of Canada.25  In addition, First Nations’ rights to 

water are also constitutionally protected under Section 35 of the Canadian Constitution, 

1982:   

35. (1) The existing aboriginal and treaty rights of the aboriginal peoples 
of Canada are hereby recognized and affirmed. 

 
While Canadian courts have not expressly ruled on the existence of an Aboriginal right 

to water, legal precedent supports First Nations peoples’ assertion that their right to 

water is constitutionally protected. Walkem et al. observes:  

 
Due to the lack of direct case law on Aboriginal Peoples’ Rights to water, 
much of the discussion is speculative about Aboriginal Peoples’ Rights to 
water.  However, the tests that the courts use to determine Aboriginal Title 
or Rights to water are settled; as are the uses that Aboriginal Peoples have 
of the water, and the relationship between water and other Aboriginal 
Rights.26 
  

For example, the Supreme Court of Canada in the Calder Case held that “Aboriginal 

Title” expressly includes, “a right to occupy the lands and to enjoy the fruits of the soil, 

the forest and of the rivers and streams.”27  In the Van der Peet case (1996), the 

Supreme Court of Canada ruled that “Aboriginal Rights” under section 35 are 

comprised of the “collective rights that contribute to the cultural and physical survival 

of Aboriginal Peoples.”28   In addition, an “incidental right” to water will be protected 

to the extent that it is necessary to protect another Aboriginal Right.  For example, 

                                                
25 Supra note 15; supra note 3. 
26 Supra note 15 at 6-1. 
27 Calder v. Attorney General of British Columbia, [1973] S.C.R. 313 in supra note 15 at 6-6.  
28 R. v. Van der Peet (1996), 137 D.L.R. (4th) 289 in supra note 15 at 6-7. 
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while the courts have not considered directly whether there is Aboriginal Title or Right 

to water, water has been considered within the context of the Aboriginal right to fish.29   

Von der Porten et al. also makes the case that First Nations peoples have “distinct 

rights” to participate in decisions that impact water resources “[d]ue to the 

entrenchment of Aboriginal rights in the Constitution of 1982, land claims and self-

government agreements and treaties, and ongoing affirmations of Aboriginal rights by 

the Supreme Court of Canada.”30  In addition, Canada has a fiduciary duty “to act to 

protect and safeguard Aboriginal Peoples’ unceded interests in the lands, waters and 

resources.”31    

Accordingly, Indigenous rights to water are derived from multiple sources.  

Walkem et al. summarizes several potential avenues for asserting Aboriginal Peoples’ 

right to water in BC which flow from Section 35 of the Constitution Act and existing 

Treaties:32 

 
1. A right to the water itself, which flows from and is embraced within 

Aboriginal Title to the land;  
2. An Aboriginal Right to, and in, the water which flows from an historic and 

continued relationship between the people and the water; 
3. A right to the preservation and maintenance of water quality and flow which 

is protected as an incidence of another Aboriginal Right … ;   
4. A reserved right to water, where Canada has created reserve lands for the 

benefit of Aboriginal Peoples.33 
 

Adopting a slightly different conceptual framework, von der Porten et al. assert that 

“Aboriginal rights to water use stem from (1) traditional use rights, (2) treaty rights, (3) 

unceded land, (4) constitutionally protected Aboriginal rights to use the water and (5) 

riparian rights (because they are determined by priority and Indigenous traditional uses 

have occurred since time immemorial.)”34 

                                                
29 See for example Pasco v. Canadian National Railway Co., [1986] 1 C.N.L.R. 34 (B.C.C.A.) in supra 
note 15 at 6-8. 
30 Supra note 3 at v. 
31 Supra note 15 at 6-3 to 6-4.  Walkem et al. cite Delgamuukw v. British Columbia [1997] 3 S.C.R. 
1010, for the proposition that “Canada maintains responsibility for all “Indian lands” under Section 
91(24) of the Constitution Act, 1867” and argues that this duty extends to all interests in Aboriginal Title 
lands including an interest in water.  Also see van der Porten et al., supra note 3at 5. 
32 Supra note 15 at Chapter 6. 
33 Supra note 15 at 6-1 to 6-2. 
34 Supra note 3, at p.5. 
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 A full discussion and elaboration of the legal argument for an Aboriginal right 

to water is beyond the scope of this paper.  This section is intended merely to illustrate 

that there is a strong argument that First Nations peoples have an existing right to water 

security.  The remainder of this paper focuses on emerging developments that affirm or 

attempt to limit these rights. 

   
3.  International Developments 

 
 

i) The Human Right to Water 
 

On July 28, 2010, the United Nations passed a general resolution, which declared 

that water is a human right, with 122 countries voting in its favour while 41 countries – 

including Canada – abstained.35   Specifically, the resolution:   “[d]eclares the right to 

safe and clean drinking water and sanitation as a human right that is essential for the 

full enjoyment of life and all human rights.”  On October 1, 2010, the United Nations 

Human Rights Council (“HRC”) confirmed that the human right to water is legally 

binding and “justiciable”.36  The HRC confirmed that the right to water and sanitation is 

inextricably linked to the right to an adequate standard of living, which is already 

codified in many international human rights treaties, including the International 

Covenant on Economic Social and Cultural Rights (“ICESC”), to which Canada is 

party.37  In doing so, the HRC clarified “the foundation for recognition of the right and 

the legal standards which apply.”38   

                                                
35 United Nations General Assembly, “GA/10967 General Assembly Adopts Resolution Recognizing 
Access to Clean Water, Sanitation” (July 28, 2010), online: United Nations 
<http://www.un.org/News/Press/docs/2010/ga10967.doc.htm>; Canadian Union of Public Employees 
(CUPE), “UN passes Human Right to Water and Sanitation resolution” (Jul 29, 2010), online:  CUPE 
<http://cupe.ca/human-rights/un-passes-historic-human-water>.   
36 UN News Service, “Right to water and sanitation is legally binding, affirms key UN body” (October 1, 
2010), online: United Nations 
<http://www.un.org/apps/news/story.asp?NewsID=36308&Cr=water&Cr1=>.    
37 United Nations Office of the High Commissioner of Human Rights, “UN united to make the right to 
water and sanitation legally binding”  (Geneva, October 1, 2010), on-line: Office of the High 
Commissioner of Human Rights 
<http://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=10403&LangID=E>.  
38 Ibid. 
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While Canada has argued that the right to water is still ambiguous for the purposes 

of State implementation,39 General Comment 15 to the ICESC (Nov. 2002) provides 

substantive guidelines outlining State obligations and the steps to implementing water 

rights.40 Specifically, General Comment 15 sets out the guidelines for States Parties 

regarding the interpretation of the right to water under Article 11 (the right to an 

adequate standard of living) and Article 12 (the right to health).41   As with all human 

rights, State Parties have 3 types of obligation under the ICESC:  

i) Respect: “The obligation to respect requires that States parties 
refrain from interfering directly or indirectly with the enjoyment of 
the right to water.”42 

ii) Protect: “The obligation to protect requires State parties to prevent 
third parties from interfering in any way with the enjoyment of the 
right to water. … The obligation includes, inter alia, adopting the 
necessary and effective legislative and other measures to restrain, 
for example, third parties from denying equal access to adequate 
water; and polluting and inequitably extracting from water 
resources, including natural sources, wells and other water 
distribution systems.”43  

iii) Fulfil: “The obligation to fulfil can be disaggregated into the 
obligations to facilitate, promote and provide. The obligation to 
facilitate requires the State to take positive measures to assist 
individuals and communities to enjoy the right. The obligation to 
promote obliges the State party to take steps to ensure that there is 
appropriate education concerning the hygienic use of water, 
protection of water sources and methods to minimize water 
wastage. States parties are also obliged to fulfil (provide) the right 
when individuals or a group are unable, for reasons beyond their 
control, to realize that right themselves by the means at their 
disposal.”44 

 
In addition, Article 16 of General Comment 15 provides specific guidance to States 

regarding their obligations to Indigenous peoples: “In particular, State parties should 

take steps to ensure that Indigenous peoples’ access to water resources on their 
                                                
39 Gihan Indraguptha, Water as Human Right: International Dimension, (2011) [unpublished, University 
of British Columbia Lui Institute of Global Studies] at 20. 
40 General Comment No. 15 (2002):  The right to water (arts. 11 and 12 of the International Covenant 
 on Economic, Social and Cultural Rights), UN Committee on Economic, Social and Cultural Rights, 
29th Sess., UN Economic and Social Council (2002). 
41 World Water Council, Right To Water: FAQ  (2010), online: World Water Council 
<http://www.worldwatercouncil.org/index.php?id=1764#c9500>.  
42 Supra note 40 at Article 21. 
43 Supra note 40 at Section 23. 
44 Supra note 40 at Article 25. 
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ancestral lands is protected from encroachment and unlawful pollution. States should 

provide resources for indigenous peoples to design, deliver and control their access to 

water.”45 

Perhaps most notable about recent international developments has been Canada’s 

persistent opposition to all international efforts to recognize drinking water as a human 

right. Immediately following the General Assembly resolution affirming the right to 

water, Melissa Lantsman, press secretary for Foreign Affairs Minister Lawrence 

Cannon, confirmed that concern over Canada’s water sovereignty was the key issue 

behind Canada’s abstention.  Lantsman was quoted in the media as follows: 

“We continue to assert that international human rights obligations in no 
way limit our sovereign right to manage our own resources," Lantsman 
said.  "We remain of the view that the general right to water is not codified 
under international human rights law and . . . currently there's no 
international consensus among states regarding the existence, scope or 
content of a possible right to water. Canada alongside (40) others, 
abstained in that regard."46 

 
Historically, Canada has repeatedly abstained from all resolutions regarding the human 

right to water, including the General Assembly and Human Rights Council resolutions 

as well as General Comment 15, on the basis that such a right may adversely impact 

Canada’s sovereign rights to its water resource thereby impacting water security.47  

However, Indraguptha notes that a human right to water may actually “strengthen 

                                                
45 Supra note 40 at Article 16. 
46 Bradley Bouzane,  “Canada's water supply not threatened by UN water rights vote” (July 28, 2010), 
online: Postmedia News 
<http://www.montrealgazette.com/health/declares+water+sanitation+human+rights/3332789/story.html>
. 
47 Supra note 39 at 18. Also see ibid.  Bouzane states, “Canada has taken a position that it does not 
accept the human right to water and sanitation instead arguing it is a human need. This position was 
explained by Canadian representative to the UN, Marie Gervais-Vidricaire, at the Human Rights 
Commission in 2002 at the time of the adoption of General Comment No. 15 to the ICESCR. … Canada 
did not endorse the initiative.  In that same year Canada voted against a resolution by the UN Committee 
on Human Rights to appoint a Special Rapporteur to promote the right to water, stating, “Canada does 
not accept that there is a right to drinking water and sanitation” (UN HRC, 2010)17.   Canada has 
abstained in some of the crucial votes at the UNGA and the UNHRC when the issue was taken up in 
2010.  Along with 41 nations which included the US, Canada abstained at a vote at the UNGA in July 
2010 when a resolution was adopted to recognise “Access to Clean Water, Sanitation as a Human Right”. 
The same resolution was endorsed by the UNHRC in September 2010 at which point Canada once again 
abstained.” 
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[Canada’s] water security from any misrepresentation of commercial interests afforded 

by the North American Free Trade Agreement (NAFTA)”48.   

 Maude Barlow, former senior adviser to the United Nations General Assembly 

on the water issue, notes that: 

 …the resolution is very clear in that it doesn’t … touch the sovereign 
right of Canada or any other country over its water.  
 
What it does do is it requires each country's government to start 
implementing a program toward this new right. In Canada, that would 
mean First Nations communities that are in very serious trouble in terms 
of the quality of drinking water and sanitation now have a new tool and 
argument to say that Canada must provide clean water and sanitation.49 

 
Canada’s position on this issue greatly diminishes Canada’s reputation as a global 

leader in human rights.50 

 

ii) United Nations Declaration of the Rights of Indigenous Peoples 

 
On November 12, 2010, Canada officially endorsed the United Nations Declaration 

on the Rights of Indigenous Peoples (“UNDRIP” or the “Declaration”).51   The 

Declaration was initially adopted on September 13, 2007 with 144 countries in favour , 

4 countries voting against and 11 countries abstaining.52 The four countries that voted 

against the Declaration were Canada, the United States, Australia and New Zealand.53  

All four have since reversed their positions and endorsed the Declaration.54 

                                                
48 Supra note 39 at 23. 
49 Supra note 46. 
50 Supra note 39 at 23. 
51 Indian and Northern Affairs Canada, Backgrounder: Canada's Endorsement of the United Nations 
Declaration on the Rights of Indigenous Peoples, (Date Modified: 2010-11-17), online: Indian and 
Northern Affairs Canada <http://www.ainc-inac.gc.ca/ai/mr/nr/s-d2010/23429bk-eng.asp>. 
52 The countries abstaining were: Azerbaijan, Bangladesh, Bhutan, Burundi, Colombia, Georgia, Kenya, 
Nigeria, Russian Federation, Samoa and Ukraine.  Columbia and Samoa have since expressed their 
support of the Declaration.  See United Nations Bibliographic Information System, “United Nations 
Declaration on the Rights of Indigenous Peoples: resolution / adopted by the General Assembly”, online: 
United Nations 
<http://unbisnet.un.org:8080/ipac20/ipac.jsp?profile=voting&index=.VM&term=ares61295>    
53 United Nations Permanent Forum on Indigenous Issues, UNPFII “UNITED NATIONS 
DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES, Adopted by the General Assembly 
13 September 2007”, online: United Nations <http://www.un.org/esa/socdev/unpfii/en/declaration.html>. 
54 United Nations Bibliographic Information System, supra note 52.  
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While Canada’s endorsement of the Declaration in November 2010 is a welcome 

milestone in the evolution of the recognition of Indigenous peoples’ rights, the 

Government of Canada continues to expressly undermine its legitimacy as customary 

international law: 

While Canada's concerns regarding the text of the Declaration remain, we 
have endorsed this aspirational document because it has the potential to 
contribute positively to the advancement of Indigenous rights around the 
world.  Although the declaration does not reflect customary international 
law nor change Canadian laws, in endorsing the Declaration, Canada 
reaffirms its commitment to build on a positive and productive 
relationship with First Nations, Inuit, and Métis peoples to improve the 
well-being of Aboriginal Canadians, based on our shared history, respect, 
and a desire to move forward together.55 

 

Gina Cosentino, former senior advisor to former national chief of the Assembly of First 

Nations, Phil Fontaine, observes that Canada’s initial opposition to the Declaration and 

ongoing refusal to acknowledge the Declaration as customary international law has 

weakened Canada’s position as a leader in international human rights.56   It is 

inconceivable that Canada can endorse a treaty regarding international human rights 

standards and then make those standards subordinate to its existing domestic laws.  

Canada’s position on this Declaration sets a dangerous international precedent allowing 

countries to “cherry pick” international human rights laws at their own discretion.57 

Canada’s position undermines not only this Declaration but also the whole notion of 

international human rights standards.58   

The Declaration does have direct relevance to First Nations’ rights to water in BC.  

While numerous provisions of the Declaration affirm an indirect right to water 

                                                
55 Supra note 51. 
56  Gina Cosentino, “It’s time to reconcile indigenous rights and democracy in Canada”, The Hill Times 
Online (December 6, 2010), online: The Hill Times <http://www.hilltimes.com/page/view/cosentino-12-
6-2010>.  Consentino states,  “This was indeed significant. Canada had never before voted against an 
international human rights instrument. In fact, with respect to the UN Declaration, Canada had played an 
important leadership role in conciliation and compromise, bridging gaps in positions between states and 
indigenous peoples in the working group. This reversal in position has not been benign. Canada's 
reputation and credibility for international human rights leadership has been strained since then.” 
57 Ibid. 
58 For an international perspective regarding the legal impact of the declaration, see Siegfried Wiessner, 
“United Nations Declaration on the Rights of Indigenous Peoples” (2009), online: United Nations 
<http://untreaty.un.org/cod/avl/ha/ga_61-295/ga_61-295.html> at Section IV “Legal Effect and Influence 
of the Declaration”. 
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incidental to Indigenous peoples’ rights to cultural integrity and economic 

development, Articles 25 and 32(2) expressly affirm Indigenous Peoples’ rights to 

water.59 

 
Article 25 Indigenous peoples have the right to maintain and strengthen 
their distinctive spiritual relationship with their traditionally owned or 
otherwise occupied and used lands, territories, waters and coastal seas and 
other resources and to uphold their responsibilities to future generations in 
this regard. 
 
Article 32 (2)  States shall consult and cooperate in good faith with the 
indigenous peoples concerned through their own representative 
institutions in order to obtain their free and informed consent prior to the 
approval of any project affecting their lands or territories and other 
resources, particularly in connection with the development, utilization or 
exploitation of mineral, water or other resources. 

 

In addition, Articles 26 and 29 specifically invoke States’ obligations regarding 

“protection of these lands, territories and resources” (art. 26) and “protection of the 

environment and the productive capacity of their lands or territories or resources” (art. 

29).   Article 38 provides that “States in consultation and cooperation with indigenous 

peoples, shall take the appropriate measures, including legislative measures, to achieve 

the ends of this Declaration.” 

 Despite affirming the Declaration, Canada has continued to refer to the 

Declaration as “aspirational”60 and “non-binding”.61 Professor James Anaya, the United 

Nations Special Rapporteur on Indigenous Rights, has emphasized the imperative to 

stop characterizing the Declaration as “visionary” or “unenforceable”.62  The task now 

is to implement the Declaration:  “The Declaration is premised on the understanding 

                                                
59 UNDRIP, supra note 13. 
60 Supra note 51;  Barack Obama, President of the United States, Obama Announces UN Endorsement of 
UNDRIP at Tribal Nations Consultation in Washington, D.C., (December 16, 2010)  on-line at: 
<http://www.youtube.com/watch?v=YMv2xiqaWYc>. 
61 See Senator Brazeau’s remarks cited in “Safe Drinking Water Act, Senate Committee: AFN, AMC, 
UBCIC, Chiefs of Ontario say “The issue is not water. It is this legislation””, A Four Arrows Report on 
Parliamentary News (14 February 2011), online: Media KNet, <http://media.knet.ca/files/Safe-Water-
Senate-Hearings-2011.pdf> at 10. 
62  Kerry Coast, “Canada states endorsement of Declaration on Indigenous Rights”, The St’át’imc Runner 
Volume V Issue XII  Lillooet Tribal Council, Ed., (P’an’t ta snéqwema /December 2010) at 17. 
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that Indigenous People are going to take those rights and make them their own.”63  At 

minimum, this means ensuring that new federal and provincial legislation is consistent 

with the principles of the Declaration.   Canada’s commitment to the Declaration is 

being tested in debates regarding a new bill to regulate drinking water on reserves.  

 

 4.  Federal Developments 

 
i) Bill S-11 The Safe Drinking Water for First Nations Act 
 
There is a long-standing crisis in Canada regarding the poor quality of water on 

First Nations reserves.64  Despite this well-documented water crisis in an otherwise 

water-rich country,65 no express regulatory framework exists for governing drinking 

water quality on reserves.66  To remedy this legislative gap, Bill S-11 An Act respecting 

the safety of drinking water on first nation lands was tabled in the Senate on May 26, 

2010 (the “Bill”).67  The Bill contemplates the introduction of federal regulations to 

govern drinking water, water quality standards and wastewater disposal in First Nations 

communities.68  

Despite its good intentions, the Bill has been met with significant opposition by 

First Nations.  The Assembly of First Nations and Union of BC Indian Chiefs have 

raised concerns regarding the following powers granted to Canada under the Bill69:   

                                                
63 Ibid. 
64 Supra note 3 at 1.   
65 Standing Senate Committee on Aboriginal Peoples, “Safe Drinking Water for First Nations: Final 
Report” (May 2007), online:  http://64.26.129.156/misc/Safe-Drinking-Water-Final.pdf>.  See also supra 
note 16; supra note 3, Canadian Environmental Law Association (CELA), “Briefing Note Re: S-11 First 
Nations Safe Drinking Water Act” (October 5, 2010), online: CELA 
<http://www.cela.ca/sites/cela.ca/files/753%20en%20BRIEFING_NOTE_Bill_S-
11_Oct%202010_0.pdf>; Canada Parliamentary Information and Research Service, Safe drinking water 
in First Nations communities, by Tonina Simeone (Ottawa: Parliamentary Information and Research 
Service, (2010), at:<http://amicus.collectionscanada.gc.ca/aaweb-
bin/aamain/itemdisp?sessionKey=999999999_142&l=0&d=2&v=0&lvl=1&itm=38050041 >. 
66 Supra note 3 at 12.   
67 Bill S-11, An Act respecting the safety of drinking water on first nation lands, 3rd Sess., 40th Parl., 
2010-2011, online:  Parliament of Canada 
<http://www2.parl.gc.ca/Sites/LOP/LEGISINFO/index.asp?Language=E&Chamber=N&StartList=A&E
ndList=Z&Session=23&Type=0&Scope=I&query=7021&List=toc>.  
68 Supra note 16. 
69 Assembly of First Nations, “Briefing Note: Bill S-11, Safe drinking water for First Nations Act” 
(October 26, 2010), online:  Assembly of First Nations < http://www.afn.ca/index.php/en/policy-
areas/water/resources-updates/bill-s-11>; Union of BC Indian Chiefs (“UBCIC”), “Submission to the 
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1. It grants to Canada the authority to give “legislative, administrative, judicial or 

other power on any person or body” to carry out the regulations.70 

2. It confers to Canada the authority to “require” First Nations to enter into 

agreements with third parties to manage drinking water or waste water systems on 

reserve.71    

3. Canada will have the authority to “fix, or prescribe the manner of calculating, the 

fees to be paid to any person or body for the use of drinking water or of a waste 

water system”.72 

4. It allows the federal government to determine “the relationship between the 

regulations and aboriginal and treaty rights referred to in section 35 of the 

Constitution Act, 1982” as well as the authority to determine “the extent to which 

the regulations may abrogate and derogate from those aboriginal and treaty 

rights”.73  This provision is arguably in direct contradiction to s.35 of the 

Constitution.   

5. It proposes to give Canada the authority to incorporate any provincial law by 

reference such that they would then apply on reserves as federal law.74  While at 

first blush this provision might appear to mirror section 88 of the Indian Act75, the 

Union of BC Indian Chiefs (“UBCIC”) notes that, “Section 88 of the Indian Act 

incorporates provincial laws of general application to Indians, but not to Indian 

lands.”76 The provision could further undermine and complicate water standards 

by creating a “patch work of laws relating to reserve lands across the country, 

with different standards and regimes in place.”77  

                                                                                                                                         
Standing Committee on Aboriginal Peoples: Bill S-11 An Act respecting the safety of Drinking Water on 
First Nation lands. (Safe Drinking Water for First Nations Act) (February 9, 2011), online: UBCIC < 
http://www.ubcic.bc.ca/files/PDF/UBCICSubmissiontoSenate_S11_020911.pdf>.  
70 Supra note 67 at section 4(1)(b). 
71 Ibid., at section 4(1)(c)(iii). 
72 Ibid., at section 4(1)(d). 
73 Ibid., at section 4(1)(r). 
74 Ibid., at section 4(3). 
75 Indian Act, R.S., C. 1951, c. I-5. 
76 UBCIC, supra note 69 at 5. 
77 Ibid. 
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6. The Bill states that, in the case of any conflict or inconsistency with First Nations’ 

own laws or by-laws, the federal regulations will prevail.78 Arguably, this 

provision undermines powers that First Nations have had under the Indian Act 

since 1951. 

In the course of debates on the Bill in the Senate, the Hon. Grant Mitchell argued that 

Bill S-11 constitutes a “profound affront to Aboriginal rights” and that “it in no way 

addresses the issue of capacity-building” for the purposes of ensuring safe drinking 

water on reserves.79  

Despite significant opposition from the Assembly of First Nations and other First 

Nations organizations, the Bill passed second reading on December 14, 2010 and was 

referred to the Standing Committee on Aboriginal Peoples to determine whether it 

could be salvaged.   In their recent submission to the Standing Committee, the Union of 

BC Indian Chiefs summarized the Bill as follows: 

The Act [sic] transfers liability for safe drinking water to the First 
Nation communities, without addressing the underlying cause of 
problems which include environmental damage and degradation brought 
on by decades of land and resource development without regard to the 
integrity of the water supply, and a lack of infrastructure and resources 
in First Nation communities to ensure water quality and safety.80 

 

This paper will now address three main criticisms of the Bill:  

(i) the lack of consultation with First Nations in the creation of this Bill; 

(ii) the Bill’s failure to dedicate resources to First Nations communities to 

ensure that First Nations have the capacity to deliver safe water; and  

(iii) the Bill’s express infringement of First Nations’ constitutional and treaty 

rights.    

 

 

 

                                                
78 Supra note 67 at section 6(1). 
79 Debates of the Senate, Hansard, “Safe Drinking Water for First Nations Bill Second Reading”, 3rd 
Session, 40th Parliament, Volume 147, Issue 78, (Tuesday December 14, 2010), online, Parliament of 
Canada <http://www.parl.gc.ca/40/3/parlbus/chambus/senate/DEB-E/078db_2010-12-14-
e.htm?Language=E&Parl=40&Ses=3#41>. 
80 UBCIC, supra note 69 at 2. 
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(i) Lack of Consultation  

 Several groups assert that Canada has failed to consult with First Nations in the 

drafting of this legislation.  The UBCIC Submission to Standing Committee on 

Aboriginal Peoples states, “Bill S-11 was conceived, written and passed without 

consultation, accommodation or any meaningful involvement with Indigenous 

Peoples…”.81  The UBCIC cites Beckman v. Little Salmon/Carmacks First Nation, 

[2010] SCC 253 regarding the purpose of consultation: 

… the Majority adopted the statement of the trial judge that one of the 
purposes of consultation is to “avoid the indifference and lack of respect that 
can be destructive of the process of reconciliation”, affirming that 
“[c]onsultation in some meaningful form is the necessary foundation of a 
successful relationship with Aboriginal people.”82 
 

 In recent Senate Committee discussions regarding Bill S-11, members of the 

Committee suggested that consultation had already taken place and that the legal 

requirements regarding consultation were ambiguous for the purpose of determining 

whether enough consultation had taken place.83  An editorial in a recent Four Arrows 

Report on Parliamentary News counters this suggestion: 

“Consultation” has to be understood as just one element in the process of 
“reconciliation”, and has to be seen as the objective of a process of 
“negotiation” through which “accommodation” is accomplished.84 

 

Despite the Senate Committee’s suggestion that consultation had already occurred, the 

vocal opposition of Bill S-11 across all First Nations groups, including the Assembly of 

First Nations and the UBCIC, suggest negotiation, accommodation and agreement have 

not taken place. The unilateral imposition of federal and provincial regulations upon 

First Nations reserves suggests a departure from the spirit of consultation and 

reconciliation that has been embraced by the Supreme Court of Canada since 2004.85  

National Chief Atleo urged the Senate Committee to ensure that the Bill be amended to 

reflect the standard of “free, prior and informed consent” as affirmed in the United 

                                                
81 Ibid.,  at 7. 
82 Ibid., at 7-8. 
83 Supra note 61 
84 Ibid. at 8. 
85 Tony Knox, “Peeling the Reconciliation Onion” in The Advocate Vol 62 Part 2 (May 2010) at pp 207-
216; UBCIC, supra note 69.  
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Nations Declaration of the Rights of Indigenous Peoples.86  Chief Atleo also urged the 

Committee to heed the recommendations of the Report of the Expert Panel on Safe 

Drinking Water (2006), which had previously recognized the central importance of 

ensuring that First Nations had the capacity to meet safe water standards on reserve.87 

(ii) Capacity 

The Assembly of First Nations and the UBCIC point to the Bill’s inherent failure to 

address the problem of unsafe water. Introducing regulations that set health standards 

and make First Nations liable for failing to meet them will not provide safe water.88  

The UBCIC observes: 

The lack of safe drinking water to First Nation communities is not caused by 
a lack of regulations.  The lack of safe drinking water is caused by a lack of 
infrastructure, financial resources and technical expertise to ensure the 
safety of the water supply, and by resource and land development outside of 
reserve lands (such as industrial logging and mining in watersheds without 
regard to the ability of those watersheds to maintain a safe water supply) 
authorized without regard to the impact on the drinking water supply to First 
Nation communities.89 

 

Safe water can only be obtained by providing infrastructure, facilities, training, 

technical expertise, and coordinated governance; all of which cost money.  Further, 

First Nations require the authority and jurisdiction to protect their water resources from 

external extraction and development. Without adequate resources and an 

implementation plan, the Bill will inevitably fail to achieve its stated aim.  

The Assembly of First Nations stresses that  “regulations without the capacity and 

financial resources to support them will only set up First Nations to fail.”90   As part of 

the Legislative Summary of Bill S-11, Auclair and Simeone cite the Report of the 

Expert Panel on Safe Drinking Water (2006), and its conclusion that it was not 

“credible to go forward with any regulatory regime without adequate capacity to satisfy 

                                                
86 Four Arrows Report, supra note 61, at 2. 
87 Assembly of First Nations, supra note 69. 
88 Ibid. 
89 UBCIC, supra note 69 at 2. 
90 Supra note 16 at 11 citing Assembly of First Nations, “AFN National Chief calls for Real Action on 
Safe Drinking Water for First Nations: Need Action to Address the “Capacity Gap as well as the 
Regulatory Gap,” 27 May 2010. 
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the regulatory requirements.”91  In addition, the Report states “regulation without the 

investment needed to build capacity may even put drinking water at risk by diverting 

badly needed resources into regulatory frameworks and compliance costs.”   The 

Assembly of First Nations’ Resolution 43-2010 demands (i) an economic analysis of 

the “financial, technical, and policy development needs for each region”, and (ii) that 

Bill S-11 discussions be suspended until the “full economic impacts of this bill are 

identified and presented to Parliament.”92  In addition to the concerns regarding lack of 

adequate consultation and its failure to address capacity-building, criticism of the Bill is 

further compounded by the Bill’s blatant disregard for First Nations’ constitutional and 

treaty rights. 

 

(iii)  Constitutional & Treaty Rights 

 The Assembly of First Nations, the UBCIC and other Indigenous groups have 

rejected Bill S-11 for its express attempts to infringe upon constitutionally protected 

rights of Indigenous peoples.93  Several sections of the Bill infringe upon First Nations 

rights to self-government and other constitutionally protected rights.  Section 4(1)(r) 

directly contravenes First Nations rights by allowing the federal government to 

determine “the extent to which the regulations may abrogate and derogate from those 

aboriginal and treaty rights”.94   Section 6(1) of the Bill states that, in the case of any 

conflict or inconsistency with First Nations’ own laws or by-laws, the federal 

regulations will prevail. Section 4(3) proposes to give Canada the authority to 

incorporate any provincial law by reference such that they would then apply to First 

Nations as federal law.   

 The fact that the Bill would violate existing First Nations rights does not seem 

to be at issue.  Rather, the Senate Committee meeting transcripts suggest that some 

Senators are taking the position that these infringements are reasonable in the 

circumstances. Senator Caroline Stewart Olsen polarized the debate by stating that 

issues of public health are primary and will always justify infringements of Aboriginal 

                                                
91 Supra  note 16. 
92 Assembly of First Nations, supra note 69.  
93 Four Arrows Report, supra note 61; UBCIC, supra note 69.  
94 Supra note 67. 
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rights.  By framing the issue in this manner, the Committee may conclude that 

violations of First Nations’ constitutional and treaty rights are reasonable and justified 

within the specific context of ensuring the provision of safe drinking water.  However, 

the UBCIC emphasizes that these proposed violations of First Nations rights are 

occurring in a Bill that would make First Nations legally liable for the quality of 

drinking water on reserve without proper consultation, without providing any capacity 

to meet those standards and without the authority to protect water sources from 

resource development occurring outside of reserve land. Arguably, violations of 

existing rights cannot be justified by a health & safety argument when the Bill fails to 

actually ensure the delivery of safe water.    

As early as May 2007, National Chief Phil Fontaine invited the federal government 

to work in concert towards an approach to safe drinking water on reserve that would 

respect First Nations’ rights: 

Surely we should work to avoid the unnecessary, protracted and potentially 
expensive litigation that is likely to arise from challenges to the constitutional 
validity of this approach … I am certain that we can collectively address this 
critical situation in a respectful, timely and cost-effective manner.95 

 

Current National Chief Atleo submitted to the Senate Committee that all infringements 

must be eliminated from the current Bill.  

 

While First Nations representatives recognize the overwhelming need to address the 

issue of safe drinking water on reserve, they reject the Bill as it currently reads.  Bill S-

11 lacks a “long-term vision for First Nations water resources management” and fails to 

acknowledge First Nations peoples’ rights to water and right to self-governance.96 The 

Bill must be substantially amended to reflect First Nations’ peoples internationally and 

federally protected rights, to address the issue of capacity and to ensure First Nations’ 

”free, prior and informed consent”.97    The UBCIC takes the position that the goal of 

attaining safe water on reserve can only be achieved if proposed legislation is: 

                                                
95 Four Arrows Report, supra note 61, in “How Did This Problem Start to Fester?” at 3. 
96 Canadian Environmental Law Association, supra note 65.  
97 Four Arrows, supra note 61 at 2.; Assembly of First Nations, “Water and Waste Water”, online: 
Assembly of First Nations <http://www.afn.ca/index.php/en/policy-areas/water>; Supra note 79, see 
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(i) driven by Indigenous communities 

(ii) based on the recommendations of the Expert Panel on Safe Drinking 

Water98; and  

(iii) adheres to the principles set out in the United Nations Declaration on the 

Rights of Indigenous Peoples.99 

The UBCIC also submits that legislation must “include the ability to address and 

influence environmental and resource development outside of reserve lands which 

impact upon the safety of water supplies.”100  Any attempt to hold First Nations 

accountable for safe water without the authority to protect that water or address past 

impacts upon the water will only set First Nations up to fail, frustrate attempts at 

reconciliation and invite protracted litigation.  If the Bill passes, it will undoubtedly be 

the subject of litigation arising from allegations that the government failed in its duty to 

consult and that specific provisions violate constitutional rights.   

  
ii) Canadian - European Union Comprehensive Economic Trade Agreement  

 
The Federal government’s proposal under Bill S-11 to give Canada the authority to 

force First Nations into agreements with third parties to operate First Nations water 

systems is particularly disconcerting given other federal initiatives regarding the 

privatization of municipal water systems.   In December 2010, the Council of 

Canadians (COC) and the Canadian Union of Public Employees (CUPE) issued a report 

regarding Canada’s ongoing negotiations with the European Union (EU) for a 

Comprehensive Economic and Trade Agreement (CETA) and specifically raised 

                                                                                                                                         
Hon. Sharon Carstairs reading a letter by Ron Evans, the Grand Chief of the Assembly of Manitoba 
Chiefs. 
98 Government of Canada, “Expert Panel on Safe Drinking Water” (2006), online, Government of 
Canada http://www.sdw-eps.gc.ca/rprt/vlm1/rgop_e.asp#cncl.>.  See the heading “Whatever route is 
taken, improve processes now” the report concludes, “Both a regulatory regime and the funding needed 
to close the existing resource gap – which is a pre-condition to any of the three options – must be seen as 
only two elements in a broader strategy to improve water management and public health. … Other 
elements would include greater efforts to build and use capacity and to make better use of existing 
resources. All players – First Nations, their political organizations, federal departments and provinces, 
potential private providers of capital and services, and First Nations' technical and health organizations – 
need to work together in a formal, ongoing framework to find solutions to the resource problems.” 
99 UBCIC, supra note 65, at p.12. 
100 Ibid. at 3. 
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concerns about the privatization of municipal water and waste systems and services.101  

Specifically, the report asserts that the European Union’s largest private water 

management corporations have heavily lobbied the CETA negotiations to ensure that 

water and waste water services are specifically included in this newest trade agreement.  

The European Union has also requested that Canadian municipalities must specifically 

open their procurement practices to EU companies.102 If these terms are incorporated 

into CETA,  “it would be the first time that Canada has allowed our drinking water to 

be fully covered under a trade treaty and the first instance that a trade agreement has 

covered municipal procurement of water services. The services and procurement 

commitments proposed in CETA would be protected by strong investor rights.”103   

While it is unclear what the impact of CETA would be on First Nations 

communities, it is noteworthy that “the federal, provincial and territorial governments 

are being asked to make these commitments to the EU during what has been described 

as an infrastructure crisis in Canada.”104  If the federal and provincial governments 

implement drinking water and wastewater standards without ensuring that 

municipalities and First Nations have the capacity, training and resources to meet these 

standards, their failure to meet water quality standards could be relied upon as the 

justification for the privatization of water and waste water systems.   In considering the 

impact of CETA on First Nations communities, the Council of Canadians and CUPE 

also considered the impact of Bill s-11: 

Among the many concerns regarding Bill S-11 are [sic] the fact that First 
Nations communities were never consulted, and the fact that Canada will 
have the authority to force First Nations into agreements with third parties 
to operate First Nations water systems.  The private sector will have the 
ability to enter First Nations as owners and operators of water and 
wastewater facilities due to a lack of infrastructure, resources and training 
within First Nations.  Private operation of public facilities can lead to 
higher costs of service and user fees downloaded to First Nations resulting 
in further inequality. An added problem is that set-asides for First Nations 
companies, an important means for provincial-territorial governments to 

                                                
101 Council of Canadians & Canadian Union of Public Employees, Public Water For Sale: How Canada 
Will Privatize Our Public Water Systems: A report to provincial, territorial and municipal governments 
regarding the Canada-European Union Comprehensive Economic and Trade Agreement (December 
2010) online: Council of Canadians <canadians.org/trade/documents/CETA/water-report-1210.pdf> at 5.  
102 Ibid., at 1 
103 Ibid., at 1. 
104 Ibid., at 2. 
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encourage economic development, may be lost to the CETA procurement 
chapter.105”  

 
CETA represents an affront to First Nations and Canada’s water sovereignty.  Don 

Davies, NDP MP stated, “[CETA] opens the door to the privatisation of not just our 

water but dozens of other vital public services.  It threatens farmers and local food 

production.  It represents a serious degradation of Canadian sovereignty.”106  Political 

will and transparency are required to ensure that water and waste water systems are 

specifically excluded from CETA and to ensure that BC’s water systems are not subject 

to multinational corporate interests.  Given that water is primarily under provincial 

jurisdiction outside of reserves, it is also necessary to ensure that there is harmonization 

between federal initiatives and provincial developments. 

 
 
5.  Provincial Developments 

 
i)  BC’s proposed Water Sustainability Act 
 
The interplay between federal and provincial developments may have profound 

implications for First Nations in BC.  As noted above, section 4(3) of Bill S-11 

proposes to give Canada the authority to incorporate any provincial law by reference 

such that they apply to First Nations as Federal law.  BC’s provincial legislation is 

currently being redrafted. 

British Columbia’s Water Act is the principal piece of legislation regulating the use 

of all provincial water resources. Under the current provincial Water Act, BC claims 

ownership of all water in BC and does not recognize or acknowledge Aboriginal Title 

or Rights.  Other major deficiencies in the current Act include its lack of consideration 

for conservation, sustainability or the ecological impacts on water use on watersheds.107 

Its “first in time first in right” system of prioritizing licenses is criticized by many as 

failing to adequately prioritize water use in light of increasing issues regarding water 

quality and water security. The Union of BC Indian Chiefs, notes that historically, “BC 

                                                
105 Supra note 101 at 8-9. 
106 Don Davies, NDP, Minister of Parliament (Vancouver-Kingsway), Excerpt from personal 
correspondence dated January 12, 2010. 
107  Supra note 15 at 5-9; and UBCIC, supra note 69 at 7. 
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refused to record water allocations made to reserve lands, and in many cases, reserve 

lands have a lower priority than settler interests”.108 

Over the past year, the Province has unveiled its “Water Act Modernization” 

(WAM) process, as it contemplates the creation of a new Water Sustainability Act. 

According to the Province, the stated goals of the new Act are:109 

1. Protect stream health and aquatic environments 
2. Improve water governance arrangements 
3. Introduce more flexibility and efficiency in the water allocation system 
4. Regulate ground water use in priority areas and for large withdrawals 

 
The Province released the WAM Discussion Paper and a Technical Background Report 

in early 2010 and invited response from the public by April 30, 2010.   The initial 

Discussion Paper failed to address the existence of Aboriginal Title and Rights as 

relevant to the “modernization” process. 

The Union of BC Indian Chiefs (“UBCIC”) submitted a response on April 30, 2010 

with the caveat that the response did not “constitute consultation” and that the UBCIC 

does not have the authority to engage in consultation on behalf of all the 203 separate 

Nations in the province.110  The UBCIC asserts, “[a]s an incidence of our Aboriginal 

Title to our territories, Indigenous Peoples have jurisdiction over the waters in our 

territories.”111  The UBCIC outlines the following major shortcomings of the WAM 

Discussion Paper: 

[The WAM Discussion Paper] was designed without Indigenous 
involvement and treats Indigenous people as “stakeholders” in the water 
policy process.  There is no recognition of Indigenous jurisdiction or 
constitutionally-enshrined and judicially recognized Aboriginal Title and 
Rights. By UBCIC Resolution 2010-10, the UBCIC Chiefs Council strongly 
demands that the prior, superior and unextinguished water rights of 
Indigenous Nations of British Columbia must be addressed and given 
priority before the Province proceeds with legislative and policy change 
such as described in the WAM discussion paper.112 

                                                
108 UBCIC, supra note 69 at 7. 
109 Province of British Columbia, “Water Act Modernization” (2010), on-line Living Water Smart 
<http://www.livingwatersmart.ca/water-act/>. 
110 Union of BC Indian Chiefs (UBCIC), “Submission to BC Water Act Modernization Initiative” (April 
30, 2010), online: UBCIC <http://www.ubcic.bc.ca/files/PDF/UBCIC_WAMSubmission_043010.pdf> 
at 8. 
111 Ibid., at 2. 
112 Ibid., at 3.  There is also no recognition of the unresolved jurisdiction of lands that are still subject to 
ongoing Treaty negotiations or where Aboriginal Title and Rights have not yet been determined. 
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UBCIC also objects to the Province’s assumption of authority and jurisdiction “to limit 

Indigenous Peoples’ access to water for conservation purposes.” 113 Some principles 

aimed at conservation may be implemented in a manner that prejudices Aboriginal Title 

and Rights or adversely impacts the plants and animals that live on traditional 

territories.  Further, the UBCIC objects to “any Water Act provisions that would 

continue commodification of water resources.”114 The introduction of groundwater 

regulation into the new Act also raises concerns about dispute resolution mechanism to 

address conflicts and protection of groundwater from  “pollution, contaminants or 

depletion.”115  In addition, the UBCIC expressed concern that the regulation and 

licensing of groundwater may provide third parties with access to groundwater that has 

traditionally been relied upon by First Nations.116  While the UBCIC agrees that the 

existing Water Act is “out of date and does not reflect the current social, political, 

spiritual, legal and economic context,”117 the proposed Discussion Paper fails in its 

attempt to integrate and accommodate the current reality of Aboriginal Title and Rights 

into a new Act. 

Since the UBCIC’s submission, the Province has issued a Report of Engagement on 

the WAM process and in December 2010, released a Policy Proposal on British 

Columbia’s new Water Sustainability Act intended to reflect the submissions gathered 

during the engagement process.  This new Policy Proposal does acknowledge that First 

Nations are distinct from other stakeholders and states “[f]or greater certainty, the 

provisions of the new Act are intended to respect aboriginal and treaty rights in a 

manner consistent with the Constitution Act of Canada.”118    

Even with this acknowledgement of First Nations’ constitutionally protected rights, 

it remains to be seen how the proposed new Act will impact First Nations in BC.   The 

Policy Proposal still does not address the current over-allocation of water licenses in 

                                                
113 Ibid., at 8 
114 Ibid., at 9. 
115 Ibid., at 12. 
116 Ibid., at 12. 
117 Ibid., at 13. 
118 Province of British Columbia, “British Columbia’s Water Act Modernization: Policy Proposal on 
British Columbia’s new Water Sustainability Act” (December 2010), online: Living Water Smart 
<http://www.livingwatersmart.ca/water-act/docs/wam_wsa-policy-proposal.pdf> at 5. 
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BC and continues to affirm the Province’s intention to maintain the First in Time First 

in Right allocation system.119 It is also unclear how the Province will protect the rights 

of unlicensed small-scale water uses from licensed large-scale groundwater users.120 

How these issues are resolved will all have direct impact on First Nations communities.  

The public engagement process for BC’s proposed Water Sustainability Act is 

ongoing.121  It is unclear how this proposed legislation will be reconciled with First 

Nations’ rights however, it appears that this provincial development is unfolding 

without reference to national and international developments regarding Indigenous 

peoples right to water security and this does not bode well for the implementation of a 

holistic and interconnected water governance framework. 

 
6.  Conclusion 

 
Each one of these developments on the international, federal and provincial fronts is 

significant in their own right.  Taken as a whole, they paint a striking picture.  Clearly 

the evolution of Indigenous water rights in BC is at a critical juncture.   The future of 

First Nations’ water security is in the balance. The importance of water security to First 

Nations cannot be underestimated.  Access to clean water is vital for First Nations 

peoples’ culture, spiritual health and livelihood.122    

The polarization of international human rights law and water security, on the one 

hand, and economic development and privatization on the other, illuminates the 

historical clash of values, which is playing out over BC’s water resources.  The future 

of First Nations’ water security is complicated by the jurisdictional complexities of 

water regulation in BC and the failure of both levels of governments to provide a water 

governance strategy that clearly addresses Aboriginal Title and Rights in BC.  As a 

result, First Nations in BC are vigilantly asserting their own laws to protect BC waters 

in the face of aggressive economic development by multinational corporations and 

                                                
119 Andrew Gage, “What’s hot and what’s not in BC’s Water Sustainability Act” (WestCoast 
Environmental Law: Vancouver, 20 December 2010). Online: West Coast Environmental Law 
<http://wcel.org/resources/environmental-law-alert/what’s-hot-and-what’s-not-bc’s-water-sustainability-
act>. 
120 Ibid. 
121 See Province of British Columbia, “WaterSmart Blog”  (2011), online: Province of British Columbia 
http://blog.gov.bc.ca/livingwatersmart/ >. 
122 Supra note 15. 
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Canada’s “infrastructure crisis”.123 According to one UNDRIP Report, “Indigenous 

peoples are increasingly taking on a larger role in the globalization debate.”124  

Recent legislative developments suggest that the federal and BC governments 

continue to test the limits of the constitutionally protected rights of First Nations people 

despite repeated articulation of those rights by the Supreme Court of Canada.  

Notwithstanding Canada’s fiduciary responsibility to protect the rights of First Nations 

in Canada, in practice, the task of ensuring that new legislation reflects Aboriginal Title 

and Rights falls squarely upon First Nations; they must provide the checks and balance 

while ensuring that legislation is consistent with the Constitution Act and Supreme 

Court of Canada decisions.   

Perhaps most unsettling is the apparent lack of an overall strategic vision for BC 

waters.  It is unclear how the federal and provincial developments will evolve and 

whether there will be any harmonization between the proposed federal and provincial 

management schemes in a manner that reflects reconciliation with Aboriginal Title and 

Rights.  Perhaps it is overly optimistic to seek a harmonized strategy that could 

overcome some of the jurisdictional complexities of water governance in BC and 

relieve some of the inevitable uncertainty that exists in those areas with unresolved 

Aboriginal Title.125  If both legislative initiatives evolve independently from each other 

and without Indigenous peoples’ participation, it is likely that BC's water resources will 

once again be subject to a confusing and inconsistent patchwork of regulatory schemes 

and lead to costly litigation.   

Vigilance is required to protect water security both for First Nations peoples and for 

Canadians generally.  Professor James Anaya observes that it is not enough to simply 

have Indigenous peoples’ rights affirmed in an international declaration.126 Indigenous 

peoples must now insist that they be implemented into federal and provincial 

                                                
123 Supra note 101 at 2. 
124 Victor Menotti, Claire Greensfelder, Laura Delman, Katie Damasco, Alexis Halbert, and Nia 
MacKnight, “Implementing the United Nations Declaration on the Rights of Indigenous Peoples: A 
Summary Report from the International Forum on Globalization and Tebtebba Foundation” (The 
International Forum on Globalization: Washington, DC, October 27-28), online at International Forum 
on Globalization <http://www.ifg.org/pdf/UNDRIP%20Report-English.pdf> at 2.  
125 Supra note 15 at 5-4 and 6-9.  
126 Supra note 62 at 17. 
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legislation.127   Von der Porten et al. stress that the “time has come for First Nations to 

assert their rights more strongly and forcefully”.128 It falls upon Indigenous and non-

Indigenous peoples alike to demand that international laws regarding water rights and 

human rights be recognized and affirmed in future legislation.   

While international human rights law supports First Nations’ claims for water 

security, the Canadian government has repeatedly demonstrated that it is comfortable 

being out of step with the international community with respect to human rights.  This 

is a major cause for concern, not just for Indigenous peoples but also for all Canadians.  

Canada’s actions in attempting to undermine the human right to water and the 

Declaration on the Rights of Indigenous Peoples erode the potency and legitimacy of 

international human rights laws generally and tarnish Canada’s international reputation.   

Non-Indigenous Canadians have an important role to play in safeguarding water 

security in BC.  All British Columbians must exercise vigilance and make a practice of 

political engagement to ensure that BC waters are protected and to hold governments 

accountable on issues of ethics, human rights and water security. Governance of our 

water resources is a critical issue for everyone in BC and how we integrate First 

Nations’ values and rights to water will ultimately impact all British Columbians.  The 

current “crisis of infrastructure”129 and lack of a cohesive strategic vision for BC’s 

water security renders our water resources ripe for exploitation by corporate and 

foreign interests. 

How these developments impact the tar sands project given First Nations strong 

opposition to the Enbridge pipelines across BC has yet to be seen. To the extent that 

such developments place our fresh water resources at risk and endanger the lives and 

livelihood of entire populations, it is incomprehensible that such development could 

proceed. Yet, the demands of globalization and economic development will continue to 

bear down on BC's resources and First Nations communities with little regard to 

affirmed human rights and the rights of Indigenous cultures.   

                                                
127 Supra note 62 at 17. 
128 Supra note 3. 
129 Supra note 101 at 2. 



Jennifer Archer  
April 13, 2011 

31  
jennifer_archer@shaw.ca 

Enbridge is relying upon Canada’s questionable regulatory assessment processes to 

pave the way to development while attempting to appease First Nations by offering 

additional economic incentives.  Enbridge spokespeople declare that: 

Northern Gateway wants to ensure maximum participation of Aboriginal 
communities in meaningful economic opportunities that arise from the 
project, including equity ownership, directed procurement, employment, and 
sole sourcing. The most significant way Aboriginal people can benefit from 
Northern Gateway is by owning a stake in it and sharing in the revenue it 
produces.  Through equity ownership, Aboriginal communities will be able 
to generate a significant new revenue stream that could help achieve the 
priorities of their people – such as improved health care, education and 
housing.  The long-term financial benefits for participating Aboriginal 
groups will be significant.130 

 

Whether First Nations respond to these economic incentives will have a direct bearing 

on the future of BC’s water security.  It seems unlikely that Enbridge will be able to 

secure the support from all of the 61+ First Nations that currently oppose the 

development.  Litigation appears inevitable.  Clogg & Paterson observe: 

 … the large number of impacted nations, the strength of opposition to the 
project, and weaknesses in the Crown’s proposed review process create a 
volatile legal situation and a high probability of litigation by one or more 
First Nations that could delay or potentially derail the project.131  

 

Both law and ethics support Indigenous peoples’ rights to protect BC's watersheds from 

foreseeable contamination and misuse.  Even if BC and Canada fail to adequately 

integrate existing Aboriginal Title and Rights into current legislation, Indigenous rights 

are already firmly entrenched into Canadian law and affirmed by the Supreme Court of 

Canada. In addition, Canada has a fiduciary obligation to protect Aboriginal interests 

                                                
130 Enbridge Northern Gateway Blog, “Enbridge responds to First Nations News Release” 
(December 16th, 2010), online Enbridge Northern Gateway Blog 
<http://blog.northerngateway.ca/2010/12/enbridge-responds-to-first-nations-news-release/#more-485>;  
Enbridge Northern Gateway Blog “Message about the Save the Fraser Gathering of Nations ad in Globe 
& Mail” (December 2nd, 2010), online: Enbridge Northern Gateway Blog 
<http://blog.northerngateway.ca/2010/12/message-about-the-save-the-fraser-gathering-of-nations-ad-in-
globe-mail/>. For critical comment see Andrew Gage,  “Beneath Enbridge’s PR Spin”  (December 16, 
2010), online:  West Coast Environmental Law <http://wcel.org/resources/environmental-law-
alert/beneath-enbridge’s-pr-spin>. 
131 Jessica Clogg & Josh Paterson, “Legal Comment on Coastal First Nations No Tankers Declaration”  
(West Coast Environmental Law: Vancouver, March 2010), online: West Coast Environmental Law 
<http://wcel.org/sites/default/files/publications/Legal%20Comment%20on%20Coastal%20First%20Nati
ons%20No%20Tankers%20Declaration_0.pdf>.  



Jennifer Archer  
April 13, 2011 

32  
jennifer_archer@shaw.ca 

on unceded land.132  Customary international law also supports Indigenous peoples’ 

right to water as a matter of moral imperative.  Perhaps most significantly, First Nations 

are united and vocal in their demand that Canada “Protect Water Now”.133  

                                                
132 Supra note 31. 
133 Supra note 1. 
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