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The questions surrounding the marketing of water by tribes could be viewed through a variety of 

perspectives. I will approach them from the perspective of western water policy. For better or 

worse, I’m not involved in tribal water rights as a practitioner or academic, and bring the 

perspective of an outsider. 

 

To understand why water marketing of tribal water rights is an issue, we must, as in so many 

areas of water law, look at the longstanding traditions in western water policy and politics that 

have brought us to the present.  I begin by listing some of the traditions, then the role of 

settlements, and finally the policy questions raised by tribal water marketing. 

 

The Framework 

 

Tribal water rights were defined in terms of practically irrigable acres in Arizona v. California
3
  

which was based on the assumption that the tribe would sustain itself through farming. The 

decision mentioned crops and irrigation numerous times, and stated that without water “civilized 

communities could not be established thereon.”
4
 Subsequent cases in the Arizona v California 

lineage have reaffirmed this standard.
5
 Courts continue to use the standard, although the notion 

that tribal members would sustain themselves on what can be produced locally is not likely to be 

true in the 21
st
 century.  The standard has been refined, as shown when a court in United States v. 

Washington  applied the PIA standard: “the PIA must be susceptible of sustained irrigation, not 

only proof of the arability but also of the engineering feasibility of irrigating the land, and 

irrigable at a reasonable cost.”
6
  

 

State water policy has long been characterized by the principle that each state should protect its 

own interests against other states. Hence any transfers across state lines are closely regulated by 

states. As a unique resource, once water is lost, it becomes very difficult for states to regain 

control over it.   

                                                 
1
   This paper was presented at the  American Bar Association, 30

th
 Annual Water Law Conference, 2012,  

San Diego, CA. It has been slightly modified. 

2 I wish to acknowledge the talents and contributions of Jeremy Oat, UNM School of Law, J.D. 2012.  

3 State of Ariz. v. State of Cal., 373 U.S. 546, 83 S. Ct. 1468, 10 L. Ed. 2d 542 (1963) judgment entered 

sub nom. State of Arizona v. State of California, 376 U.S. 340, 84 S. Ct. 755, 11 L. Ed. 2d 757 (1964) 

amended sub nom. Arizona v. California, 383 U.S. 268, 86 S. Ct. 924, 15 L. Ed. 2d 743 (1966) and 

amended sub nom. Arizona v. California, 466 U.S. 144, 104 S. Ct. 1900, 80 L. Ed. 2d 194 (1984), 

“Disavowed” by California v. U. S., 438 U.S. 645, 98 S. Ct. 2985, 57 L. Ed. 2D 1018 (1978) on other 

grounds 

4 Id at 599  

5 Arizona v. California, 530 U.S. 392, 120 S. Ct. 2304, 147 L. Ed. 2d 374 supplemented, 531 U.S. 1, 121 

S. Ct. 292, 148 L. Ed. 2d 1 (2000) 

6 United States v. Washington, 375 F. Supp. 2d 1050, 1066 (W.D. Wash. 2005) vacated pursuant to 

settlement sub nom. U.S. ex rel Lummi Indian Nation v. Washington, C01-0047Z, 2007 WL 4190400 

(W.D. Wash. Nov. 20, 2007) aff'd sub nom. U.S. ex rel. Lummi Nation v. Dawson, 328 F. App'x 462 (9th 

Cir. 2009) 
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Transfers of water by private rights holders across state lines are far from commonplace, despite 

the ruling of the U.S. Supreme Court in the Sporhase decision.
7
 (In Sporhase the Court held that 

water was an article in commerce and that a state ban on such transfers would be 

unconstitutional). But, accommodation to allow municipalities to bargain for water, such as the 

water banking arrangement between Arizona and Nevada,
8
 are virtually compelled by the 

exigencies of drought and population.
9
 A major purpose of the Arizona Water Bank is to assist 

both Nevada and California in times of drought, revealing the potential benefits of expanded 

water marketing. 

 

The development of western water occurred without consideration of potential rights in tribes. 

Thus adjudication of tribal rights holds risks for other water users, whose rights could well be 

junior to tribal rights.
10

 Further, tribal reserved rights under the PIA standard may be seen as 

threatening to other users because they have the potential to be very large. Tribes face multiple 

barriers to acquiring wet water. Water settlements have been viewed as a means of addressing 

tribal rights and the concerns of states and nontribal water users. Federal money may ease the 

way, as discussed below.   

 

Environmental values in rivers also were neglected in the development of water, and the 

plumbing of the West wreaked havoc on these ecosystems.  This was due in part to a legal system 

that failed to protect instream and environmental uses.  Western water policy has long considered 

all water left instream to be wasted water, a resource that is not utilized to its fullest potential.
11

  

This has led to a tradition (and in most cases statutory requirement) of “use it or lose it.” To 

restore rivers, water must be found for these new purposes, which often involves market 

transactions.  

 

The goal of environmental protection is not necessarily at odds with tribal reserved rights. 

However, in some situations there is a fear that a reserved right will absorb existing instream 

flows, meaning other users will maintain most of their rights, but environmental flows will be 

consumed. This or similar arguments have been raised against tribal water claims in the past, for 

instance against the Southern Utes.
12

 There is merit to the claim that new enforceable water rights 

could severely impact riparian ecosystems.
13

 The issue is contentious; one attorney claims that 

many of the environmental claims against tribes seem to have been motivated by interests of 

                                                 
7 Sporhase v. Nebraska, ex rel. Douglas, 458 U.S. 941, 102 S. Ct. 3456, 73 L. Ed. 2D 1254 (1982); see 

also Mary McNally, Water Marketing: The Case of Indian Reserved Rights, 30 (6) Am. Water 

Resources Ass'n 963 (1994), regarding the lack of actual transfers, despite the theoretical opening made 

by Sporhase. 

8 Arizona Water Banking Authority, Annual Plan of Operation 2012 (2012) Available at: 

http://www.azwaterbank.gov/Meetings/documents/Draft2012PlanofOperation12-05-11.pdf    

9 See, Terry L. Anderson, Peter J. Hill, eds., Water Marketing – The Next Generation, at 80 (Rowman & 

Littlefield Publishers, Inc.) (1997) for a discussion of the connection between drought and water 

banking. 

10 Judith V. Royster, A Primer on Indian Water Rights: More Questions than Answers, 30 Tulsa L.J. At 65-

66 (1994-1995); see also: Scott B. McElroy; Jeff J. Davis, Revisiting Colorado River Water 

Conservation District v. United States - There Must Be a Better Way, 27 Ariz. St. L.J. 597 (1995)  

11  Mark T. Anderson, Lloyd H. Woosley, Jr., U.S. Geological Survey, Circular 1261 – Water Availability 

for the Western United States – Key Scientific Challenges (2005)  

12 Scott B. McElroy, History Repeats Itself - A Response to Opponents of the Colorado Ute Indian Water 

Rights Settlement Act of 1988, 2 U. Denv. Water L. Rev. at 251 (1998-1999)  

13 Judith V. Royster, Indian Water and the Federal Trust: Some Proposals for Federal Action,  46 Nat. 

Resources J. at 388 (2006) 

http://www.azwaterbank.gov/Meetings/documents/Draft2012PlanofOperation12-05-11.pdf
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other water users in stopping projects.
14

   

 

The Role of Settlements 

 

State courts can determine tribal water rights as part of broad adjudicatory proceedings.
15

  States 

were granted this authority by the McCarran Amendment.
16

 This authority was then affirmed by 

the U.S. Supreme Court, which asserted that the federal courts should “defer to comprehensive 

State water adjudications...”
17

 However,  tribes regard state courts as a less favorable forum than 

federal courts, and would prefer to litigate in a federal forum. Settlement of claims has now 

become the preference for determination of claims of water rights among tribes, states and federal 

agencies. Several decades of cooperation between states and tribes are exemplified by 

conferences held by the Western States Water Council
18

 and the Native American Rights Fund.
19

  

 

Along with the trend towards settlement, the question has developed of whether tribal water 

rights must be used on tribal lands.
20

  The primary reason is economic: an acre foot of water used 

in agriculture is likely to have a lower rate of return than one used in the municipal and industrial 

sector and a state wide or basin wide market would offer the highest value to the seller.  However, 

the theoretical price does depend on the ability to deliver water to a potential buyer and likely 

would require cooperation by other governments. 

 

Water marketing is now in the mainstream of water management in the West. There are 

communities that oppose specific transfers as detrimental to public interests, and many questions 

to be resolved about the effect of transfers on communities, workers, and abandoned farm lands, 

but the ideological opposition that I witnessed in the 1990s has faded. Tellingly, there was law 

review commentary on the topic of tribal water marketing in the 1990s as well, but the topic has 

receded from academic discourse. These discussions often looked at both the potential injury 

caused by tribal reserved rights to non-tribal entities, and the potential benefits of marketing 

regimes for all involved.
21

  

 

Despite the declining controversy surrounding water marketing, it does not follow that tribes have 

the right to market water. Federal law requires Congressional consent to alienation.
22

 Thus, in the 

context of a settlement, where all parties must agree to the terms before it is presented to the 

Congress, a tribe must bargain for the ability to market water.  Water marketing is not a “right”; it 

                                                 
14 Scott B. McElroy, History Repeats Itself , supra at 246 (1998-1999)  

15 The McCarran Amendment, codified as: 43 U.S.C.A. § 666 (Originally Enacted 1952, amended 1988)  

16 The McCarran Amendment, supra. 

17 Arizona v. San Carlos Apache Tribe of Arizona, 463 U.S. At 551,  (1983), see also: Scott B. McElroy; 

Jeff J. Davis, Revisiting Colorado River Water Conservation District v. United States, supra At 599 

(1995) for a discussion of this process.   

18 Western States Water Council, http://www.westgov.org/wswc/ (Last visited Jan 3. 2012) 

19 Native American Rights Fund, http://www.narf.org/about/about_whatwedo.html (Last visited Jan 3. 

2012) 

20 See: Steven J. Shupe, Indian Tribes in the Water Marketing Arena, 15 (1) Am. Indian L. Rev. at 186 

(1990/1991), See also: Jay F. Stein, The McCarran Amendment and the Administration of Tribal 

Reserved Water Rights, 107 (1) J. Contemp. Water Res. & Educ. 9 (1997, updated 2011) (Available at: 

http://opensiuc.lib.siu.edu/cgi/viewcontent.cgi?article=1284&context=jcwre)See also: Shoshone 

Bannock Tribes v. Reno, 56 F.3d 1476 (D.C. Cir. 1995) for an example of a legal battle over tribal off-

reservation use.  

21 See: Chris Seldin, Interstate Marketing of Indian Water Rights: The Impact of the Commerce Clause, 87 

(6) Cal. L. Rev. 1545-1580 (1999); see also,  Steven J. Shupe, supra at 185-205 

22 25 U.S.C.§ 177 (2006) 

http://www.westgov.org/wswc/
http://www.narf.org/about/about_whatwedo.html
http://opensiuc.lib.siu.edu/cgi/viewcontent.cgi?article=1284&context=jcwre
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is dependent on reaching agreement with the other parties to the settlement. 

 

It is difficult to determine from written sources the position of state water agencies on tribal water 

marketing. Written sources also cannot tell us much about whether tribes have sought marketing 

and been unable to reach agreement on conditions, or whether marketing was even attractive to a 

particular tribe. We do know that a majority of tribal settlements allow for some form of leasing 

to non-tribal users.
23

 However, there are usually stringent requirements on these leases. Potential 

leases are usually subject to time or use limitations. Complete, permanent transfers are rarely 

allowed. Even in the instances where some off-reservation transfers are possible, often the 

Secretary of the Interior has veto power over the transfer. Only in three settlements were tribes 

given complete freedom to transfer water rights as they saw fit.
24

  

 

Interstate transfers are not addressed in these settlements. Presumably states would oppose such 

marketing. The state interest in preventing interstate water transfers is consonant with 

longstanding precepts of water management, in which states have attempted to reserve water for 

their own use and to fight, through compact negotiations, litigation, and all other means, for the 

                                                 
23 The settlements that allow leasing are: Ak-Chin Water Use Amendments Act of 2000, Pub. L. 106-285, 

114 Stat. 878 (2000), LEASE ONLY, does not specify transfer; Arizona Water Settlements Act, Pub. L. 

108-451, 118 Stat. 3478 (2004) (Out-of-state marketing prohibited, but tribes may transfer water to in-

state non-Indian users. In State only.); Chippewa Cree Tribe of the Rocky-Boy’s Reservation Indian 

Reserved Water Rights Settlement and Water Supply Enhancement Act of 1999, Pub. L. 106-163, 113 

Stat. 1778 (1999) (Transfer of any portion of water rights allowed for use of water off-reservation by 

service contract, lease, exchange, or other agreement, subject to the approval of the Secretary of the 

Interior and the state. Transfer cannot be permanent.); Claims Resolution Act of 2010, Pub. L. 111-291, 

124 Stat. 3064 (2010). (Tribe Must approve transfers); Fallon Paiute Shoshone Indian Tribes Water 

Rights Settlement Act of 1990, Pub. L. 101-618, 104 Stat. 3289 (1990). (Allows almost complete 

freedom to transfer); Fort Hall Indian Water Rights Settlement, Pub. L. 101-602, 104 Stat. 3059 (1990) 

(Off-reservation leasing to local users allowed, but heavily restricted); Yavapai-Prescott Indian Tribe 

Water Rights Settlement Act of 1994, Pub. L. 103-434, 108 Stat. 4526 (1994) (Marketing of effluent 

generated on-reservation allowed. All other transfers restricted); Jicarilla Apache Tribe Water Rights 

Settlement Act, Pub. L. 102-441, 106 Stat. 2237 (1992) (Subcontracting allowed on- or off-reservation 

with the Secretary of the Interior’s approval and subject to state law. All other transfers impliedly 

barred); Northern Cheyenne Reserved Water Rights Settlement Act of 1992, Pub. L. 102-374, 106 Stat. 

1186 (1992) (Transfers allowed on- and off-reservation, with most off-reservation marketing subject to 

state law. Subject to Secretary of Interior approval.); Southern Arizona Water Rights Settlement Act, 

Pub. L. 97-293, 96 Stat. 1274 (1982) (Limited off-reservation leasing allowed in Tucson Active 

Management Area.); Reclamation Projects Authorization and Adjustment Act of 1992 Title V: Ute 

Indian Rights Settlement Act, Pub. L. No. 102-575, § 503(d), 106 Stat. 4600, 4652-4653 (1992) (Future 

water sales possibly allowed by neutral marketing provisions, subject to the body of law governing the 

allocation of Colorado River water. Tribal water made subject to state law by the off reservation leasing 

provision. Even if transfers are allowable, or become so in the future, they will be heavily restricted.); 

Salt River Pima-Maricopa Indian Community Water Rights Settlement Act of 1988, Pub. L. 100-512, 

102 Stat. 2549 (1988) (Marketing limited to a lease-exchange agreement with the city of Phoenix. All 

other transfers are expressly banned.); Colorado Ute Indian Water Rights Settlement Act of 1988, Pub. 

L. No. 100-585, 102 Stat. 2973 (1988) (allows off reservation transfers). San Luis Rey Indian Water 

Rights Settlement Act, Pub. L. 100-675, 102 Stat. 4000 (1988) (establishes Inter-tribal entity to market 

water); Shivwits Band of the Paiute Indian Tribe of Utah Water Rights Settlement Act, Pub. L. 106-263, 

114 Stat. 737 (2000) (Use or lease of water rights allowed for any beneficial use of the water off-

reservation.).  

24 See: Fallon Paiute Shoshone Indian Tribes Water Rights Settlement Act of 1990, Pub. L. 101-618, 104 

Stat. 3289 (1990); Colorado Ute Indian Water Rights Settlement Act of 1988, Pub. L. No. 100-585, 102 

Stat. 2973 (1988); San Luis Rey Indian Water Rights Settlement Act, Pub. L. 100-675, 102 Stat. 4000 

(1988) 
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maximum amount of water that can be protected for use within a state.   

 

If a tribe were to market water across a state border, on a river controlled by a compact, the state 

of origin could contend that the amount delivered should be counted against the state’s compact 

obligations. This contention could leave another water right holder in the downstream state short, 

thereby upsetting water rights priorities built around an existing model of compact compliance.  

 

Just this scenario was raised in the settlement of claims of the Ute Tribes in what became the 

Colorado Ute Indian Water Rights Settlement Act of 1988.
25

 The highest return for the tribe might 

have been from downstream marketing. 
26

 However, this would have involved permitting water to 

cross the Colorado state line.
27

  Arguably, blocking out of state transfers hampered the Ute Tribe’s 

ability to most effectively maximize value from its water.  

 

Currently, even transfers within state lines can be controversial if they alter the water use. States 

will object to water transfers outside of their boundaries and private out of state transfers are very 

rare.
28

 Further, some of the controversies around development of Great Lakes water reveal how 

strong the resistance can be to these transfers.
29

 However, if marketing can be appropriately 

implemented, states may have an incentive to shift their stance and resistance to tribal marketing 

will be lessened.
30

  

 

Policy Questions 

 

I suggest two policy questions for further discussion:  

 

The first is whether Congress should retain the requirement that it approve alienation of water 

interests by tribes.  As long as Congressional consent is required, states hold a winning card in 

negotiations of tribal water settlements because a tribe must bargain for the ability to market its 

water. Is it appropriate to assign the burden of going forward to tribes? If one concluded that 

marketing should be the default position, many would still argue that  that Congressional review 

of marketing is needed because state administrative agencies would not have such authority over 

tribal rights unless it were given in a settlement.  

 

A second policy question is whether an active market across state lines would be beneficial or 

detrimental, and if so, to whom. To consider this, we turn to the role of markets in water 

management. It is through water markets that water in fully allocated areas can be redirected to 

new societal imperatives.  Cities and industrial users, but also environmental uses, have benefited 

from mechanisms that allow transfers.  

 

In New Mexico we have experience with the environmental benefits of tribal water markets.  The 

Jicarilla Apache Tribe settled its water rights under Jicarilla Apache Tribe Water Rights 

Settlement Act in1992.
31

 The settlement permitted water marketing by the tribe and the tribe has 

                                                 
25 Colorado Ute Indian Water Rights Settlement Act of 1988, Pub. L. No. 100-585, 102 Stat. 2973. 

26 For a discussion of the problems faced by the tribe during negotiations see: Scott B. McElroy, History 

Repeats Itself , supra at 249-251 (1998-1999) 

27 Id at 256 (1998-1999)  

28 John H. Davidson, Adapting to Climate Change: Transbasin Water Diversions and an Example from the 

Missouri River Valley, 11 Vt. J. Envtl. L. at 765 (2010) 

29 Sonya F. Palay, Muddy Waters: Congressional Consent and the Great Lakes--St. Lawrence River Basin 

Water Resources Compact, 36 Hastings Const. L.Q. 717, 721 (2009). 

30 John H. Davidson, supra. at 765 (2010) 

31 Jicarilla Apache Tribe Water Rights Settlement Act, PL 102–441, October 23, 1992, 106 Stat 2237 
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emerged as a critical player in the Middle Rio Grande.  Water has been leased by the Department 

of the Interior for recovery efforts with the Rio Grande Silvery Minnow.
32

  Beyond minnow 

recovery the tribe has entered into an agreement with PNM (a New Mexico electric utility 

company) to supply water for generators.
33

  The tribe has also provided the City of Santa Fe with 

a lease of water, benefiting both the cash-strapped tribe and a city desperate for water.
34

 These 

examples reveal how tribes stand to benefit from water marketing and the benefits to non-tribal 

entities if tribes are allowed to market their resources.  

 

This example does not address the question of whether the movement of tribal water across state 

lines, which would permit the optimization of water at a national scale, would be detrimental to 

state interests. I think that the questions are those that occur if we contemplate the transfer of any 

water across state lines, with the important caveat that states are able to regulate transfers of 

private water in a fashion that they cannot with tribal water.  

 

Further, states can tax or otherwise share economic benefits from private transfers, which cannot 

be done with tribally owned water. No sovereign would welcome the transfer of a valuable 

natural resource outside its borders unless the value it procured were commensurate with the loss. 

Hence states encourage the mining of oil and gas, despite the risk posed to future generations 

searching for energy supplies. Water is different in how we conceive of it, and a region that 

permits exports, beyond those required under law, would be suspect. (Of course, arid regions 

across the west export water in the form of agricultural products.)   

 

I am not sure that the barriers against interstate transfers of water will stand for either private 

transfers of water or tribal transfers. We have integrated markets for power, integrated 

transportation systems, and for other components of modern life. Water is different, but it is 

possible to define the conditions under which there are benefits for all who are affected by a 

transfer. Doing so will be different for tribal water transfers, but one can conceive of means of 

providing appropriate public participation.  

 

Conclusion 

 

The ability to market water is always conditioned: water isn’t widgets and transactions cost lots 

of money. Institutional barriers, citizen perspectives and a host of other factors will always make 

these questions dependent on location and timing. These factors, plus the role of the U.S. 

Congress, affect tribal water marketing.    

                                                 
32 Department of the Interior, Bureau of Reclamation Albuquerque Area Office, Supplemental Water 

Program Report at 3 (2005) Available at: 

http://www.middleriogrande.com/LinkClick.aspx?fileticket=HqegNcjAj6w%3D&tabid=181&mid=110

6  

33 US Department of the Interior, Bureau of Reclamation, Final Environmental Assessment Jicarilla 

Apache Nation Water Subcontract, Available at: http://www.usbr.gov/uc/envdocs/ea/jicarilla/index.html 

(2006) 

34 U.S. Department of the Interior, Environmental Assessment: Jicarilla Apache Nation Water Subcontract 

to the City of Santa Fe, Santa Fe County, New Mexico, FONSI Number: AAO-05-006 (2005) 

http://www.middleriogrande.com/LinkClick.aspx?fileticket=HqegNcjAj6w%3D&tabid=181&mid=1106
http://www.middleriogrande.com/LinkClick.aspx?fileticket=HqegNcjAj6w%3D&tabid=181&mid=1106
http://www.usbr.gov/uc/envdocs/ea/jicarilla/index.html

